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Rl CHARD MORALES
Petitioner,
: Crim No. 3:94CR112 ( AHN)
V. : Civ. No. 3:00CVv1870 ( AHN)

UNI TED STATES OF AMERI CA
Respondent .

RULI NG ON PETI TI ON FOR WRI T OF HABEAS CORPUS
PURSUANT TO 28 U.S.C. § 2255

Petitioner Richard Morales seeks a wit of habeas corpus
pursuant to 28 U.S.C. § 2255, requesting that his Septenber
1995 conviction be vacated. Morales was convicted by a jury
for racketeering and racketeering conspiracy, 18 U S.C. 88
1962(a) & (d), violent crinmes in aid of racketeering, 18
U.S.C. 8 1959, conspiracy to distribute narcotics, 21 U S.C. 8§
846, and possession with intent to distribute cocai ne base, 21
u.S. C 8§ 841. He was sentenced on January, 29, 1996, to
six concurrent life terms. He now chall enges his conviction
on several grounds, including ineffective assistance of
counsel and juror bias. As set forth below, his petition
[ Dkt. #1666] is denied.

BACKGROUND

Moral es was a nmenber of a Connecticut narcotics

racketeering enterprise known as the “Latin Kings.” He was

tried before a jury and was found guilty of all twelve counts



against him |In particular, the jury found that as the
enterprise’s Director of Security, Mrales held a | eadership
role, and, to that end, engaged in narcotics trafficking,
assault, and nmurder. A nore detailed account of those events

is contained in United States v. Diaz, 176 F.3d 52, 73 (2d

Cir. 1999).

DI SCUSSI ON

Mor al es bases his habeas petition on several grounds. He
clainms ineffective assistance of counsel, that he did not
receive a fair trial because of a biased juror, that the
sentence on the narcotics conspiracy count was inperm ssibly

enhanced in violation of Apprendi v. New Jersey, 120 S. Ct.

2348 (2000), and that it was inproper for U S. Mgistrate
Judge Fitzsimmons to preside over jury deliberations, for one
day, without his prior consent. The government contends that
Morales’s petition is without nmerit and shoul d be deni ed.

A. | nef fective Assistance of Counsel

Under Strickland v. WAshington, 466 U. S. 668, 687 (1984),

a habeas petitioner claimng ineffective assistance of counsel
must make a two-part showing. First, the petitioner nust
denonstrate that counsel’s performance was deficient -- that
is errors were made of such serious magni tude that petitioner

was deprived of the “counsel” guaranteed by the Sixth



Amendnent. |d. Second, the petitioner must show that there
is a reasonabl e probability that, but for counsel’s deficient
performance, the result would have been different. |1d. at

694.

Moral es’s ineffective assistance of counsel claimasserts
t hat appell ate counsel failed to 1) argue that the trial court
i mproperly closed the courtroomduring voir dire; 2) challenge
the trial court’s plain error in allow ng Deputy U S. Marsha
Janmes Killoy to allegedly escort the jury when he was al so
testifying at the trial as a governnment w tness; and 3)
di spute the sentence inposed on the conspiracy to distribute
narcotics count. The court finds no nmerit in any of these
cl ai ms.

1. Cl osure of the Courtroom

Morales claims that the trial court deprived himof his
Si xth Amendnent right to a public trial by ordering the
courtroom cl osed during jury selection. Based on that
assertion, he argues that his appellate counsel acted
deficiently by failing to raise that issue on appeal, and he
was prejudiced as a result. The governnent contends that
Mor al es’ s appel |l ate counsel properly declined to appeal the

cl osure issue because the trial court did not actually close



the courtroom

The court agrees with the governnent’s position. \While
it is clear that a court is limted in its discretion to bar
the public from proceedings within a courtroom not every
courtroom cl osure deprives a defendant of the right to a

public trial under the Sixth Amendnent. See Peterson v.

WIilliams, 85 F.3d 39, 42 (2d Cir. 1996) (stating that a
courtroom can be closed if exigent circunstances so require).
However, as the governnent argues here, the question of

whet her the closure was justified need not be addressed
because the court never ordered that the courtroom be cl osed.
The court sinply stated that:

Because at this point I don’t know how many
jurors we’' Il have left in the pool, I'm
going to guess it's going to be sonewhere
around 50 or so, give or take. AlIl of the
rows in the spectator section of the
courtroom are going to be used for the
jurors to be seated. 1’mnot going to
permt any spectators to be seated anong

t he prospective jurors so that | want
counsel to be on notice that on Friday
there will be no room for any spectators.
Al'l of those seats are going to be taken by
prospective jurors. So everyone should be
aware of that. [6/28/95 Tr. at 148.]

The transcript clearly reflects that the court did not bar any

specific person fromthe proceedings, or in any way prohibited

the public from being present. The court sinmply gave notice



to counsel that the gallery would be reserved for the
prospective jurors, so that a final jury for Mrales s trial
coul d be sel ect ed.

When selecting a jury, as in all other aspects of
courtroom proceedi ngs, the court is inherently enmpowered to
keep order in the courtroom and to proceed fairly and

efficiently. See Press-Enterprise Co. v. Superior Court of

California, 464 U.S. 501, 512 (1984) (stating that a trial

judge nust at all times maintain control over the jury

sel ection process); see also United States v. Fay, 350 F.2d
967, 971 (2d. Cir. 1965). Here, the court’s act of reserving
the gallery to accommodate the prospective jurors was well
within that discretion. The right to open proceedi ngs, which
underlies Morales’s claim is neant to ensure that standards

of fairness are observed. See, e.q., Press-Enterprise, 464

U.S. at 509; Estes v. Texas, 381 U. S. 532, 538-42 (1965)

(reasoning that the purpose for requiring a public trial was
to guarantee that the accused would be fairly dealt with and
not unjustly condemed). |In this case, the court sought to
ensure that a jury for Mirales’s trial could be picked in an
efficient and orderly manner, with the aimof securing Moral es

a fair and inpartial jury. See Press-Enterprise Co., 464 U S.

at 510 (stating that the accused has a right to fundanmental



fairness in the jury selection process).

Many aspects of this case justified the court’s action at
the time. Morales was tried with many ot her co-defendants.
Had the court allowed spectators to sit anong the panel of
potential jurors, an already conplicated situation would have
qui ckly become nore confusing and problematic. Certainly, the
parties’ exercise of perenptory strikes would have been
hi ndered by allow ng spectators to co-mngle with the
prospective jurors. There is also always the fear of juror
contam nation, particularly in high-profile crimnal cases
such as Moral es’s.

Nonet hel ess, for purposes of determning the nerits of
this issue -- framed within the context of an ineffective
assi stance claim-- the court need not give any specific
justification. Generally, in cases where a trial judge closes
a courtroom over the objection of a crimnal defendant, the
rule is that the judge nust first nake certain findings

justifying closure. See Waller v. Georgia, 467 U. S. 39, 45

(1984) (setting forth requirenents). However, that rule does
not apply here because the court never actually closed the

courtroom nor was there a notion to do so, and, at the tine,
Moral es did not object to the court’s sinple act of reserving

the gallery for the prospective jurors. Absent a show ng of



error,' a court is afforded a great anount of deference in the
manner by which it maintains order and efficiency in courtroom

proceedings. See. e.g., Gotto v. Herbert, 316 F.3d 198, 206

(2d Cir. 2003) (citing cases). Thus, appealing on the closure
i ssue woul d have been frivol ous, and, even if Morales’s
counsel had raised it, in all likelihood, the court’s action
woul d have been affirmed. |In sum the court cannot concl ude
that Moral es’s appellate counsel acted deficiently in failing
to raise that issue, and that Morales was prejudiced as a

result.

2. The Presence of U.S. Mirshal Kill oy

Moral es clainms that the court commtted plain error by
all owi ng Deputy U.S. Marshal Janes Killoy to escort the jury
out of the courtroomduring the trial because Deputy Kill oy
was al so a government witness. Based on that assertion,

Mor al es argues that his appellate counsel was ineffective for

! VWhile the doctrine of harm ess error does not apply in
cases where a defendant clainms that his right to a public
trial has been violated, see Waller, 467 U.S. at 49-50 & n.9,
the harm ess error standard is appropriate here because
Moral es’s claim though prem sed on his Sixth Amendment right
to a public trial, actually relates to whether the court
abused its discretion in reserving the gallery. As discussed
above, in this case the court did not in fact close the
courtroom and there is no evidence that any nenber of the
public, including Morales’s friends and famly, or the press,
was specifically excluded fromthe proceedings.
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not raising the issue on appeal. The governnent contends that
appel l ate counsel properly declined to raise the issue because
there is no indication in the record that Deputy Killoy in
fact served as an escort to the jury. However, even if he did
serve as an escort, it was harm ess error. In the context of
a habeas petition, the question is whether the basis for such
a claimwas so clear and tangible that failure by Mirale’'s
counsel to raise the argunent on appeal constituted
i neffective assistance -- not whether the court actually
commtted error in allow ng Deputy Killoy to escort the jury,
if in fact it may properly be said that he did so.

As a prelimnary matter, the court notes that Morales
does not submit any evidence showi ng that Deputy Kill oy served
as an escort for the jury at his trial, and if he did so

serve, for what period of time and to what extent. These are

i mportant factors to consider in |ight of Turner v. Louisiana,
379 U. S. 466 (1965), because not every instance where a deputy
mar shal both testifies at trial and serves as a jury escort
deprives a crimnal defendant of the basic guarantees of trial
by jury.

I n Turner, the Suprene Court held that a crimna
def endant was deprived of his right to a fair trial by an

inpartial jury because two deputy sheriffs, who gave key



testinmony | eading to the defendant’s conviction, were in
charge of the jury during the trial and had fraternized with

t hem outside the courtroomwhile in their official capacities.
Ild. at 473. The facts of this case, however, even when
construed in the light nost favorable to the petitioner, are
starkly different. As the government points out, Deputy
Killoy’'s testinmony at the trial was both brief (spanning just
nore than 10 pages of a trial transcript that is thousands of
pages | ong) and unrelated to the charges for which Mral es was
convicted.? This fact is significant because the decision in
Turner is prem sed on the rationale that the defendant’s
conviction was determ ned, at |least in part, by the great
ampunt of credibility that the jurors attached to the
testimony of the two deputy sheriffs that guarded them by
virtue of the personal relationships they devel oped. [d. at
474. Turner cited evidence of a “continuous and intimte
associ ati on” between the deputies and the jury. 1In fact, one
of the deputies described the trial proceedings as an
opportunity to “renew old friendshi ps and nake new

acquai nt ances anong the nenbers of the jury.” [d. at 473.

2 Deputy Killoy's testinony was about his involvenent in
t he execution of a search warrant for an apartment in New
Haven, the itenms he seized as a result, and the apparent
connection those itens had with Maria Vidro, another co-
defendant in the case. [See 7/20/95 Tr. at 23-34.]
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VWi | e Turner does not suggest that this kind of fraternization
is required before a court may find that a defendant’s basic
guarantees of trial by jury have been underm ned, there is
nothing in the record here, even if the court were to assune
that Deputy Killoy acted as a jury escort, as Moral es insists,
to suggest that the fundanental integrity of the trial was
conpromi sed in any way. Therefore, the court cannot concl ude
that Moral es’s appell ate counsel acted deficiently in not
raising that issue, and that Morales was prejudiced as a
resul t.

3. Moral es’s Sentence on the Conspiracy to
Di stribute Nar coti cs Count

The jury found Morales guilty of conspiring to distribute
and to possess with intent to distribute heroin, marijuana,
cocai ne, and cocai ne base. However, the jury did not render a
special verdict as to the object of the conspiracy, i.e.,
whet her Moral es conspired as to one, several, or all of the
nanmed narcotics. Thus, Mrales clainms that, for purposes of
sentenci ng on that count, he should have been deened convicted
only of conspiracy to distribute the narcotic carrying the
nost | enient statutory sentence -- marijuana. Based on that
assertion, Morales argues that the case |aw supporting this
contention was so strong and so obvious at the tinme of his
appeal, that his appellate counsel’s failure to raise the

10



i ssue constituted ineffective assistance. The governnment, on
the other hand, contends Moral es’s appellate counsel was
justified in not arguing the issue because the jury also
convicted Moral es of possession with intent to distribute
cocai ne base, and that the jury effectively found Moral es
guilty of conspiring to possess cocai ne base, rendering the
argument frivol ous on appeal.

Nei ther case cited by Mrales supports his ineffective

assi stance cl aim Edwards v. United States, 523 U.S. 511

(1998), is inapposite because the Suprenme Court did not
address whether a judge, when faced with a general verdict, is
required to assume that a conviction is based only on the
narcotic carrying the | ower sentence, since in that case, it
did not affect the sentencing range under the Guidelines.

The other case cited by Mirales is United States v.

Barnes, 158 F.3d 662 (2d Cir. 1998), a direct appeal taken by
one of Morales’s co-defendants who was convicted along with
Moral es on the same narcotics conspiracy count on which
Mor al es now bases his ineffective assistance claim The

hol ding in Barnes -- that when faced with a general verdict
for conspiracy to possess a controlled substance, and where
nore than one substance is involved, the trial court nust

assume that the conviction is for conspiracy to possess the
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narcotic that carries the nost |enient statutory sentence --
does not properly apply here. See id. at 668. Unlike the
appellant in Barnes, the jury also convicted Mral es of
possession with intent to distribute cocaine base. As the
governnment points out, the exception adopted by the Second

Circuit in United States v. Orozco-Prada, 732 F.2d 1073 (2d

Cir. 1984), is the appropriate case to follow here. In

Orozco-Prada, which Barnes itself affirmed as authorative, id.

at 672, the court adopted an exception to the general verdict

rule, citing United States v. Peters, 617 F.2d 503 (7th Cir.

1980). Peters states that where a jury also convicts a

def endant of offenses that were the object of an alleged
conspiracy, it is reasonable to conclude that the jury found
the defendant guilty of conspiracy to commt that substantive
offense. 1d. at 506. As stated above, since Mirales was al so
convicted for possessing cocai ne base, see Presentence Report,
Wor ksheet A, the court reasonably inferred that the jury
convicted Morales for conspiracy to possess cocai ne base
despite the absence of a special verdict on that count.

Consequently, given the case law, particularly Orozco-Prada,

and the exception it adopts under Peters, as well as the

strong presunption in favor of counsel that Strickland

prescribes, the court cannot find that Morales’ s counsel acted

12



deficiently in not arguing to correct his sentence on that
count .

B. Juror Bi as

Mor al es seeks a new trial based on his allegation that a
juror, Juan Aponte, Sr., was purposefully untruthful during
voir dire. Morales clainms that Aponte failed to disclose to
the court that his son, Juan Aponte, Jr., was a nenber of the
Latin Kings. He contends that Aponte harbored a hatred for
all Latin Kings and that Aponte was not entirely candid at
voir dire in hopes of being chosen as a juror. Morales
bel i eves that Aponte sought to avenge his son’s conviction by
sending all nmenbers of the Latin Kings to jail. The
governnment, however, argues that Morales is procedurally
barred fromraising the juror bias issue for the first time in
a habeas petition.

The juror non-disclosure question is controlled by United

States v. Shaoul, 41 F.3d 811, 815 (2d Cir. 1994). \Wile

Moral es did not raise that issue on direct appeal, he may
raise it here in a collateral attack pursuant to § 2255.
Nevert hel ess, the hurdle that he nust neet -- “cause” for his
failure to raise the issue on direct appeal, as well as

“actual prejudice” at trial -- is nmuch greater. See United

States v. Rodgers, 101 F.3d 247, 252 (2d Cir. 1996) (citing
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U.S. v. Frady, 456 U.S. 152, 166 (1982)).

Clearly, allegations of juror bias are matters of
constitutional proportion and, if proven, would result in
actual prejudice to a defendant. The question here is whether
Mor al es had substantial cause for not naking a contenporaneous
objection at trial as well as not later raising the issue on
direct appeal. Morales clains that he did not becone aware of
Apont e’ s bias against the Latin Kings until after his trial,
when an interview with Aponte’s son was published in a
newspaper on Septenmber 9, 1996. The governnent, instead,
contends that Morales was aware of the Aponte issue beforehand
because Robert Burgos, one of Morales’ s co-defendants, raised
it on appeal. However, sinply because Burgos rai sed Aponte’s
all eged bias, see Diaz 176 F.3d at 114-15, does not make it
entirely proper to inmpute that same know edge to Moral es.
While on its face, Mirales’'s argunent falls short of
establishing the requisite showi ng of cause, the court
nonet hel ess addresses the juror bias issue because, even if
Moral es were to show sufficient cause, he has not made the
requi red showing as to juror non-disclosure under Shaoul .

I n Shaoul, the Court of Appeals held that in order to
obtain a new trial, a defendant nust show both that a juror

gave a di shonest answer, and that the correct answer would

14



have provided a basis for the defendant to challenge the juror
for cause. 1d. at 816. This is a two-part test. The record
shows that Aponte was extrenmely candid at voir dire. [See
6/28/ 95 Tr. at 44-63.] He stated outright that his son was in
state custody on a drug and weapons conviction, that he had
saf ety concerns about serving as a juror because the
nei ghborhood in which he and his famly lived was rife with
gang activity, and that though he would probably find it
difficult to give the sane consideration to the testinony of
an alleged or actual gang nenber over that of a police
officer, he would try his best. After further questioning by
the court, Aponte stated that despite those factors, he could
render a fair and inpartial verdict. [Tr. at 63.] Ironically,
whi |l e both the government and the court were inclined to
di sm ss Aponte for cause, it was one of the defense attorneys
who argued to keep him apparently because of Aponte’s
Hi spanic ethnicity. [Tr. at 61-62.] Nonethel ess, by al
reasonabl e accounts, Aponte sincerely and thoroughly answered
t he questions posed to himat voir dire.

Furthernore, the newspaper article on which Morales
relies as proof that Aponte lied at voir dire, merely nmentions
t hat Aponte’s son becane a Latin Kings nmenber while in prison.

(Petitioner’s Habeas Petition, Exhibit A) Wile the article

15



was i ndeed published nearly a year before Aponte appeared at
voir dire for Morale's trial, it does not by itself prove that
Apont e knew of the association, or that Aponte harbored any
ill will against alleged Latin Kings nenbers. [If anything,
the article undercuts Mrales’s contention. In other words,

if Aponte’s son did not becone a Latin King until after he was
convicted on the state drug and weapons charges, it is
probable that his |later nmenbership in the Latin Kings had
nothing to do with his conviction. Thus, aside fromhis
general dislike for drug gangs -- sonething he clearly
iterated at voir dire -- the court cannot concl ude that Aponte
har bored any particul ar bias against the Latin Kings based on
his son’s prior conviction. Moreover, because Moral es neither
subm ts any evidence nor points to any part of the record

i ndicating that Aponte’s answers at voir dire were in fact

di shonest -- and no evidence has been submtted that would
render unreasonable the court’s presunption that Aponte was
ignorant of his son’s nmenbership -- the first prong in Shaoul
is not satisfied. The court, therefore, must deny Morales
relief on this issue as well. See id. at 816.

C. Alleged Apprendi Violation

Morales claims that the sentence he received on Count 27

for narcotics conspiracy violates Apprendi v. New Jersey, 530
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U.S. 466 (2000), and therefore should be vacat ed.
Specifically, Mrales argues that his sentence was

i nperm ssi bly enhanced based on facts that were neither
submtted to the jury nor proven beyond a reasonabl e doubt --
i.e., that the object of his conspiracy involved cocai ne base
and not just marijuana. The governnent contends that any
Apprendi error that may have occurred was harm ess, and that
in any event, since Mrales’ s conviction becane final before
Apprendi was issued, it does not apply here.

The jury at Mirales’s trial did not issue a speci al
verdi ct on the narcotics conspiracy conviction. That is,
while the jury did find Morales guilty of conspiring to
distribute and to possess with intent to distribute certain
control |l ed substances, including marijuana, cocaine, and
cocai ne base, it did not specify which ones — whether Morales
conspired as to one, several, or all of the nanmed narcotics.
Mor al es contends that because the jury did not specifically
state the object of the conspiracy, the court should have
sentenced himon the narcotic carrying the | owest statutory
sentence -- marijuana. The court, however, sentenced Moral es
to conspiracy involving cocai ne base, which exceeds the
sentence that applies to marijuana, based on the jury’'s

separate finding, as discussed supra in section A 3, that
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Mor al es possessed, with intent to distribute, cocai ne base.
Still, Morales argues that the court inperm ssibly enhanced
his sentence in violation of Apprendi by using the cocaine
base conviction as a basis for sentencing himon the narcotics
conspiracy count.

A cl ose | ook at Apprendi, however, reveals that its
hol di ng does not apply here. Apprendi dealt with a New Jersey
statutory schenme that provided for a sentence enhancenent if a
trial judge found that a crim nal defendant was notivated by
racial bias. 1d. at 470. The Supreme Court struck down the
statute because it violated the Fourteenth Amendment right to
due process and the Sixth Amendnent right to trial by jury.
See id. at 469, 490. 1In so doing, the Court held that any
fact, other than a prior conviction, that increases the
penalty for a crine beyond the applicable statutory maxi num
must be submtted to a jury and proved beyond a reasonabl e
doubt. |d. at 490-91. Morales clains that because the jury
returned only a general verdict on the conspiracy count, the
court was obligated to inpose a sentence consistent with a
finding that the object of his conspiracy had been only
marij uana because it carried the | owest statutory sentence.

However, as discussed supra, under the Orozco-Prada line

of cases, the trial court properly inferred that cocai ne base

18



was an object of Morales s conspiracy since the jury also
convicted Morales with actual possession of cocaine base.

G ven the jury's finding, and the supporting case |aw

di scussed above, the court concludes that Mrales’ s claimdoes
not present any procedural safeguard issues — relating either
to the right to a jury trial or standard of proof — wth

whi ch the Court in Apprendi was concerned. See id. at 488.
Unli ke the statutory scheme in Apprendi, the trial court in
this case did not preclude the jury from assessing the facts
that related to the conspiracy count; it nmerely nade a
reasonabl e and perm ssible inference for sentencing purposes
based on the jury's actual findings. See id. at 490.
Consequently, since Morales’s sentence on the narcotics
conspiracy count does not exceed the maxi num statutory
sentence all owed when cocai ne base is involved, Apprendi is

not inplicated.

D. The Court’'s Del egation to Magi strate Judge Fitzsi nmons

Mor al es argues that it was constitutional error for the
court to have all owed Magi strate Judge Fitzsimons to tend to
the jury on its first full day of deliberations, allegedly

wi t hout his consent. The governnent argues that Morales is
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precluded fromraising the issue here because he failed to
make any cont enporaneous objection at trial, and thus waived
his right to have an Article Ill judge present on that day.
The court finds that while Mdrales is not precluded from
raising an all eged constitutional issue in a collateral
attack, such as here, his claimis without nmerit because his
consent was not required since Magistrate Fitzsimmons' s role
during jury deliberations was purely mnisterial.

The Federal Magi strates Act provides that a “magistrate
may be assigned such additional duties as are not inconsistent
with the Constitution and |aws of the United States.” 28
U s C 8§ 636(b)(3). Read literally, the Act authorizes
any assignment not explicitly prohibited by statute or the

Constitution. Peretz v. United States, 501 U S. 923, 931 n.7

(1991). The generality of the term “additional duties”
suggests that Congress intended to give federal judges
significant | eeway in what should and shoul d not be del egated
to a magistrate judge. 1d. at 932. Undoubtedly, however,
there are limts to the kinds of responsibilities that can be

assigned. See, e.qg., United States v. De La Torre, 605 F.2d

154 (5th Cir. 1979). Moreover, where del egation touches upon
a defendant’s constitutional rights and privil eges, consent,

whet her express or inplied, is required. See Peretz 501 U. S.
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at 932 (discussing Gonez v. United States, 490 U. S. 858
(1989)). Nonetheless, there are certain responsibilities that
are so clearly mnisterial in nature that a defendant’s
constitutional rights are not inplicated, and thus nay be

del egated to a magi strate without the need for prior consent

fromany of the parties. See, e.qg., United States v. Carr, 18

F.3d 738 (9th Cir. 1994); United States v. Demarrias, 876 F.2d

674 (8th Cir. 1989); and conpare United States v. Misacchia,

900 F.2d 493 (2d Cir. 1990). The court finds that to be the
case here.

The court appointed Magi strate Fitzsinmmons to act as
merely an internediary between itself and the jury, and only
for one day. Magistrate Fitzsimmons’s communication with the
jury was very limted and consisted only of presiding over the
court reporter’s read-back of certain prior trial testinony.
The court had been nade aware of the jury's request for a
read- back ahead of time and thus had informed both the jury
and counsel about what Magi strate Fitzsi mons would be doing
that day. [See 9/22/95 Tr. at 234-43.] Furthernore,

Magi strate Fitzsimons did not rule on any notions, or
exerci se any discretion. Clearly, the Magistrate s role was
purely a mnisterial one and was properly assigned to her

pursuant to the additional duties clause. Thus, given that
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the delegation related to nerely an ancillary matter in
Morales's trial, and was not of constitutional dinmension,
Mor al es need not have consent ed.

CONCLUSI ON

For the foregoing reasons, plaintiff’s petition for a
writ of habeas corpus [Dkt. #1666.] is DENIED.
So ordered this __ day of November, 2003, at Bridgeport,

Connecti cut .

Al an H. Nevas
Senior United States District
Judge
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